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UNI TED STATES DI STRI CT COURT
VWESTERN DI STRI CT OF WASHI NGTON
AT SEATTLE

I N RE: PHENYLPROPANOLAM NE
(PPA) PRODUCTS LI ABILITY
LI Tl GATI ON, MDL NO. 1407

ORDER GRANTI NG DEFENDANT
CHATTEM INC.’ S AND THE

Thi s document rel ates to: DELACO COVPANY' S MOTI ON TO
) DI SM SS FOR PLAI NTI FFS
See Appendi x A FAI LURE TO COVPLY W TH

COURT- ORDERED DI SCOVERY

THI' S MATTER cones before the Court on Chattem Inc. and The
Del aco Conpany’s (collectively, “defendants”) Septenber 10, 2003
Motion to Dismss for Plaintiffs' Failure to Conply with Court-
Ordered Di scovery. On March 18, 2002, the Court entered Case
Managenment Order (“CMJ) No. 6 in which the Court set a schedule
and protocol for conducting all case-specific fact discovery
within MDL 1407. Specifically, CMO No. 6 requires each plaintiff
to conplete a Plaintiff Fact Sheet (“PFS’) and serve it upon
Def endants within forty-five days of receipt of the PFS. Defen-
dants now nove pursuant to Federal Rules of Civil Procedure 37
and 41 to dismss the plaintiffs identified in Appendix A of this
O der.

The history of this notion nerits brief explanation. On July

17, 2003, defendants filed a nption to dismss the clains of
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plaintiffs subject to this notion, anong others. That notion was
unopposed, and it was granted on August 20, 2003. Subsequently,
however, defendants were nmade aware of the concerns of certain
plaintiffs regarding service of the July 17, 2003 notion, and the
parties jointly requested that the Court set aside the August 20,
2003 Order. On Septenber 15, 2003, this Court set aside the
August 20, 2003 Order. Defendants re-filed their notion on

Sept enber 10, 2003, noting that in the interim sonme plaintiffs
had served fact sheets, and that these plaintiffs, although
included in the July 17, 2003 notion, were onmtted fromthe

Sept ember 10, 2003 notion. Further, between defendants’ re-filing
of their notion and the present tine, the notion has becone noot
as to all but the following plaintiffs |isted on Appendix A to
this Order: Lola Witehead, Jerry Bates, Elvira Toll man, Hel en

G een, Enter Renoir, Eileen M Wight, and WIIliam Huff. Having
reviewed the pleadings filed in support of and in opposition to
this nmotion, the Court finds and rules as foll ows:

. DI SCUSSI ON

Bef ore dism ssing a case for non-conpliance with court-
ordered discovery, the Court nust weigh five factors: (1) the
public’ s interest in expeditious resolution of litigation; (2)
the court’s need to manage its docket; (3) the risk of prejudice
to the defendants; (4) the public policy favoring disposition of
cases on their nerits; and (5) the availability of |ess drastic

sancti ons. Mal one v. United States Postal Serv., 833 F.2d 128,

130 (9th Cr. 1987). 1In the present case, plaintiffs have failed
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to file fact sheets as required by CMO No. 6. Accordingly, the
Court finds that dism ssal is appropriate in light of the factors
set forth in Mlone.

First, both the public’s interest in the expeditious resol u-
tion of litigation and the court’s need to manage its docket
dictate dismssal. The plaintiffs subject to this Oder have
failed to fulfill their obligation to nove their cases forward.
Such | ack of diligence does not serve the public interest in
expedi tious resolution of litigation. See Nourish v. California

Anplifier, 191 F.3d 983, 990 (9th Cr. 1999) (“dismssal in this

instance serves the public interest in expeditious resolution of
l[itigation as well as the court’s need to manage the docket
because Plaintiff’s nonconpliance has caused the action to cone
to a conplete halt, thereby allowing Plaintiff to control the
pace of the docket rather than the Court”).

Second, the unreasonable delay in conpleting the fact sheets
prejudi ces the Defendants’ ability to proceed with the cases
effectively. The PFS is designed to give each defendant the
specific information necessary to defend the case against it.

Wt hout that discovery device, a defendant is unable to nmount its
def ense because it has no information about the plaintiff or the
plaintiff’s injuries outside the allegations of the conplaint.
The unreasonabl e delay in producing this information, therefore,
severely prejudi ces the Defendants, warranting di sm ssal.

Pagt al unan v. Galaza, 291 F.3d 639, 642-43 (9th Cr. 2002).

Third, inasnmuch as the disposition of cases should be on the

ORDER
Page - 3 -




© 00 N oo o A~ W N Bk

N NN NN NN R R R R R R R R R
o o0 A WO N P O O 0o N OO 0o A WO N+ O

nerits, here, in light of the inability of the nanmed plaintiffs
to provide any information regarding the critical el enments of
their clains, it is inpossible to dispose of the case on the
nmerits. Plaintiffs are uniquely in the possession of the infor-
mati on being sought. Their inability or unwillingness to furnish

this information i s not excusable. See In re Exxon Valdez, 102

F.3d 429, 433 (9th Cr 1996) (“policy [of disposing cases on
their nerits] lends little support to appellants, whose total
refusal to provide discovery obstructed resolution of their
clainms on the merits.”).

Last, there are no |l ess drastic sanctions remaining. Al
the plaintiffs at issue have received warning letters fromthe
defendants. The Court has already inposed the sanction of
preventing remand of the cases where discovery requirenents have
not been net. See CMO 10 Y 2 (Nov. 21, 2002). The Court also
ordered that the tinme for conpleting case-specific discovery wll
not begin to run until a substantially conplete PFS has been
provided to defendants. [d. § 3. In the situation where the
Court has been |l enient and provided plaintiffs with second and
third chances follow ng procedural defaults, “further defaul t[]
may justify inposition of the ultimte sanction of dismssal with
prejudice.” Mlone, 833 F.2d at 132 n.1 (quoting Callip v.
Harris County Child Welfare Dep’'t, 757 F.2d 1513, 1521 (5th Gr.
1985)).

The Court received an opposition on behalf of only one of
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the plaintiffs, WIlliamHuff.* Huff argues that his PFS was
served on Septenber 15, 2003. Huff’s PFS, however, was due on My
8, 2003, and defendants sent hima warning |letter on May 12,

2003. Huff did not serve his PFS until five days after defendants
re-filed this notion. Hs delay in providing this information is
i nexcusable for all the reasons stated above.

Accordingly, the Court finds it appropriate to dism ss the
named plaintiffs’ clains agai nst defendants with prejudice. For
t he foregoi ng reasons, defendants’ notion to dismss for failure
to conply with court-ordered discovery is GRANTED. The clains by
the plaintiffs listed in Appendi x A against Chattem Inc. and The
Del aco Conpany are DI SM SSED wi t h prej udi ce.

DATED at Seattle, Washington this 20'" day of January, 2004.

s/ Barbara Jacobs Rothstein
BARBARA JACOBS ROTHSTEI N
UNI TED STATES DI STRI CT JUDGE

lAnot her opposition was filed on behalf of sone plaintiffs
with regard to whomthis notion is now noot. Therefore, the Court
need not resolve the dispute that arose regardi ng whet her that
opposition was filed in a tinmely manner. In addition, Plaintiffs’
Motion for Leave to File a Surreply is noot, because defendants’
notion is nmoot as to the plaintiffs seeking | eave.
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APPENDI X A

Docket Nunber

Pl ainti ff Nane

02- 1371 Lol a Wi t ehead
02-1760 Jerry Bates

02- 1857 Elvia Tillman
02- 1858 Hel en Green

02- 1859 Etter Lenoir
03-1880 Eileen M Wi ght
03-74 W liam Huff
ORDER
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